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Abstract
"Environmental Justice" (EJ) is the emerging, anthropocentric
concept that humans should have the inherent right to a clean and
healthy environment, free from a disparate concentration of envi-
ronmental ills. The US EPA currently defines EJ as "the fair treat-
ment and meaningful involvement of all people regardless of race,
color, national origin, or income with respect to the development,
implementation, and enforcement of environmental laws, regula-
tions, and policies." The EPA further defines 'fair treatment" to
mean that "no group of people should bear a disproportionate
share of the negative environmental consequences resulting from
industrial, governmental and commercial operations or policies. "2
The mere fact that by definition the EPA is attempting to grant
environmental "rights" to "all people" seems a bit precarious in
itself further, as this paper will demonstrate, the EPA's definition
provides little, if any, legal clout for individuals facing an environ-
mentally degraded environment. Under our current federalist
system, the principal power of extending environmental rights by
definition inherently lies within the individual State.
INTRODUCTION
This paper accentuates the current and pressing evolution
of the State's role in ensuring that all humans attain the ubiquitous
right to clean air, water, and land. While, historically, at least, it
made sense to protect minority and low-income populations from a
disproportionate allocation of hazardous facilities and ensuing
pollution, it has become apparent over the past few decades that
pollution does not respect man-made boundaries, or populations.
As we continue to see an urban to suburban flight, and even an
emerging suburban to rural flight of populations, it becomes
1 U.S. EPA, Environmental Justice: Basic Information (Feb. 12, 2009),
http://www.epa.gov/compliance/basics/ejbackground.html [hereinafter Basic
Information].
2 d
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critical that States do not limit their environmental justice con-
siderations to specific populations.
The first portion of this paper offers a summary of the
history and evolution of the EJ movement; specifically, the manner
in which the movement transformed from focusing solely on
minority and low-income communities to the current trend of
promoting EJ as inclusive of all populations. Next, the paper
evaluates the current federal role in the promulgation of emergent
EJ concepts, in addition to an evaluation of the limiting federal
powers related to the execution of its pervasive scheme. Last, the
paper examines the evolving doctrine of EJ among individual
states, determining that a definite trend exists toward an expansion
of both the movement itself and the populations in which it aims to
protect. Specifically, the paper focuses on the manner in which
States are defining "environmental justice" and the implacability of
the subsequent rights and duties created. Lastly, the paper
formulates an analysis of New York State, which has historically
been subjected to extreme environmental hazards and degradation,
and whose residents are continuously fighting a battle for the
attainment of EJ for all of its residents. In sum, the success of the
EJ movement is predicated on the action, or conversely the
inaction, undertaken by the individual State.
I. THE DOCTRINAL HISTORY OF ENVIRONMENTAL JUSTICE
It was a mere few decades ago when the EJ movement was
"born" in Warren County, North Carolina. In the early 1980's, a
predominately black community "waged a frontal assault against
the state-sponsored environmental racism" when their community
was slated to become a perpetual graveyard for 60,000 tons of
highly contaminated PCB-contaminated soil that had been illegally
dumped along approximately 210 miles of roadside.' The
movement became one of civil rights, and national organizations
migrated to Warren County to join in the fight. In the end, more
than 500 arrests were made as residents and supporters created
3 Robert D. Bullard, Environmental Racism PCB Landfill Finally Remedied But
No Reparations for Residents, ENVIRONMENTAL JUSTICE RESOURCE CENTER,
Jan. 12, 2004, http://www.ejrc.cau.edu/warren%/o20county%/o20rdb.htm.
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human blockades when they laid themselves in front of the trucks
that transported the highly hazardous material into their commu-
nity.4
There is no disputing that minority and low-income popula-
tions have historically been disproportionately subjected to the ill
effects of environmental degradation, pollution, and contamination
through the concentration of noxious industries and hazardous-
waste landfills. In the Louisiana Supreme Court case, Save Our-
selves, Inc. v. La. Envtl. Control Comm'n, 452 So. 2d 1153, 1160
(La. 1984), residents objected to the State's permitting of a
hazardous waste landfill near the Mississippi River in an area
already coined "Cancer Alley."5 Following a plethora of similar
cases and the grassroots movement in Warren County, the EPA
acknowledged the specific plight of these populations. In 1992, the
EPA issued a report explicitly stating "racial minority and low-
income populations experience higher than average exposures to
selected air pollutants, hazardous waste facilities, contaminated
fish and agricultural pesticides in the workplace."6 Despite the
EPA's acknowledgement, however, these named communities
historically have had few legal resources to utilize in their battle
for EJ.
A. The Demise of Title VI as a Legal Tool for EJ
Communities
In the past, adversely affected communities invoked civil
rights statutes, such as Title VI of the 1964 Civil Rights Act,
alleging discriminatory impact as well as discriminatory intent in
environmental decision making by state and local governments
receiving federal funding.7 Title VI grants federal authority to
4 Twenty years later, in 2001, detoxification finally began on the site. A full
remedy was expected by 2003.
Save Ourselves, Inc. v. La. Envtl. Control Comm'n, 452 So. 2d 1153, 1160 (La.
1984).
6 U.S. EPA, ENVIRONMENTAL EQUITY: REDUCING RISK FOR ALL COMMUNITIES,
VOL. 2,3 (1992).
7 Title VI of the Civil Rights Act of 1964 states: "No person in the United States
shall on the ground of race, color, or national origin be excluded from
participation in, be denied the benefits of, or be subjected to discrimination
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discontinue any financial assistance to a program where it has been
determined that noncompliance has occurred.8 Central to the Act is
the right granted to judicial review for any person aggrieved.9
However, in 2001, the United States Supreme Court precluded any
future private causes of action based on disparate impact.0 As a
result of the Supreme Court's affirmation that private citizens no
longer have standing in such actions," impacted communities
often turn to the EPA for relief against state environmental agency
actions that allow the accumulation of hazardous facilities in
already inundated areas. Yet, while more than 100 such complaints
have been filed over the past ten years, only fourteen have been
decided on the merits, all in favor of the State Agency.12
B. Executive Order 12898
In an attempt to prevent federal agencies acting in ways
disparately affecting aforesaid populations, President Clinton
signed Executive Order 12898: "Federal Actions to Address
Environmental Justice in Minority Populations and Low-Income
Populations."' 3 The Order was developed with the goal of promo-
ting nondiscrimination in federal programs that affect human
health and the environment.14 Each federal agency is directed "to
the greatest extent practicable and permitted by law ... [to] make
achieving environmental justice part of its mission by identifying
and addressing, as appropriate, disproportionately high and adverse
under any program or activity receiving Federal financial assistance." (See Title
VI of the Civil Rights Act of 1964, 42 U.S.C. §§2000d - 2000d-7.
Id. at § 2000d-1.
9 Id. at. § 2000d-2.
'
0 Alexander v. Sandoval, 532 U.S. 275, 121 S.Ct. 1511 (2001).
i Unless disparate intent can be demonstrated. The rule in this case is said to
contradict 30 years of settled law by limiting disparate impact claims only to the
government. See generally Reclaim Civil Rights, Case Summary: Alexander v.
Sandoval (2007), http://www.reclaimcivilrights.org/realstories/alexander.html.
12 Eileen Gauna and Sheila Foster, Environmental Justice: Stakes, Stakeholders,
Strategies, 30 HUM. RTs. MAG. 4 (2003), available at http://www.abanet.org/
irr/hr/fa1103 /stakes.htm1.
13 Exec Order No. 12898, 3 C.F.R. § 859 (1995), reprinted as amended in 42
U.S.C. § 4321 (date). [hereinafter "Executive Order No. 128908"].
14 Basic Information, supra note 1.
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human health or environmental effects of its programs, policies,
and activities on minority populations and low-income popula-
tions." 15 The Order also promulgated the creation of an Intera-
gency Working Group on Environmental Justice, comprised of the
heads of a number of executive agencies. 16 Each federal agency is
directed to develop an environmental justice strategy, a schedule
for the implementation of pertinent projects, and the submission of
periodic reports to the Working Group.' 7 An integral part of the
Order is the creation of a dialogue between federal agencies and
afflicted minority or low-income populations, whom are given the
opportunity to comment on the development of research strategies
taken by agencies pursuant to the order.' 8 However, like most
executive orders, President Clinton's Order explicitly asserts that
no specific right is created for any population, nor is a right created
for judicial review of an agency's compliance or non-compli-
ance.19 Nonetheless, the Order has encouraged federal agencies to
make great strides in the consideration of EJ for proposed actions.
Further, each state receiving Federal Highway Funds cites the
acknowledgement of both Title VI and EO 12898 as mandates in
their Department of Transportation decision-making processes.
Lastly, a federal statutory EJ doctrine may perhaps, albeit
optimistically, be forthcoming. During the 110th Congress, the
"Environmental Justice Act" was proposed to codify EO 12898,
which would require the Administrator of the EPA to fully
implement the recommendations of the Inspector General.20
Although the bill was never enacted into law, its mere introduction
15 Exec. Order No. 12898, supra note 13, § 1-101.
16 Id. § 1-102. Can either be the head of the agency/office, or their designees,
Agencies included: Dept. of Defense, Dept. of Health and Human Services,
Dept. of Housing & Urban Dev., Dept. of Labor, Dept. of Ag., Dept. of
Transportation, Dept. of Justice, Dept. of Interior, Dept. of Commerce, Dept. of
Energy, EPA, Office of Management & Budget, Office of Science, and Tech
Policy, Office of the Deputy Assistant to the President for Environmental
Policy, Office of the Assistant to the President of Domestic Policy, National
Environmental Council, Council of Economic Advisers, and such other
Government officials as the President may designate.
1 Id. at § 1-103.
8 Id. at § 3-301(c).
19 Id. at § 6-609.
20 Environmental Justice Act of 2007, H.R. 1103, 110th Cong. (2007).
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is evidence for the continuation of a hortatory "push" for a
statutory address of the pervasive effects of environmental hazards
on human health and the environment.
C. Doctrinal Evolution
It should come as no surprise that the EJ doctrine originally
focused on the plight of urban minorities and low-income popula-
tions during the 1980's and 1990's. During this time, the
devastating health effects of many hazardous activities were
realized. Many of these industries often clustered near non-affluent
populations because of their lack of ability, both financially and
legally, to resist industry infiltration. The concern is what happens
when industry moves out of these often urbanized areas, and into
rural areas, where communities are speckled and clustered across
the terrain. These populations may be a conglomeration of races
and they may have incomes ranging across the spectrum. A
community may exist, complete with public schools and infra-
structure, but may not afforded the protections of Title VI or EO
12898.
Recognizing these concerns, the EPA has chosen not to
limit its definition of EJ to a specific population. The Agency
currently defines EJ as "the fair treatment and meaningful
involvement of all people regardless of race, color, national origin,
or income with respect to the development, implementation and
enforcement of environmental laws, regulations, and policies."2'
According to the EPA, the statutes grant the Agency the power to
consider and address environmental concerns in all of the Agen-
cy's activities, including: setting standards, permitting facilities,
making grants, issuing licenses or regulations, and reviewing
proposed actions of other federal agencies.22 The EPA's imple-
mentation of EJ consideration is pervasive: the Agency has
established an Office of Environmental Justice (OEJ), directed that
every regional and headquarter office has an EJ coordinator, and
has established a National Environmental Justice Advisory Council
21 Basic Information, supra note 1.
22 Id., see U.S. EPA, National Environmental Justice Advisory Council (July 20,
2009), http://www.epa.gov/compliance/environmentaljustice/nejac/index.html.
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(NEJAC) composed solely of representatives of the community,
academia, industry, environmental groups, and indigenous
peoples. 23 In supplementation of its goals, the EPA also offers
grants to non-profit organizations that are working on projects to
address local environmental and/or public health issues in their
communities.24 The EPA has awarded more than $20 million in
funding to assist 1,130 community-based organizations during its
15 years of the Environmental Justice Small Grants Program.25
Even with the EPA's broad definition, pervasive scheme, and grant
funding, its role in the execution of EJ is tragically hindered by
statutory federal-state partnership agreements.
II. FEDERAL LIMITATIONS
The U.S. Congress has yet to create an express individual
right to a healthy environment or the juxtaposition of the right to
be free from environmental degradation. Under our current
federalist system, Congress lacks the general plenary authority to
promulgate such laws. Congress' authority to enact the majority of
its current environmental regulations is derived from the Com-
merce Clause; however, any non-delegated power is reserved to
the States.26 Therefore, the federal government is limited in
enacting any broad EJ legislation and has thus turned to the EPA,
an executive agency, to normatively address these pertinent issues.
While the Environmental Law Institute concluded, in a
compilation developed at the request of the EPA's Office of
Environmental Justice, that the EPA has "substantial and wide-
ranging powers to pursue environmental justice," once one delves
further into EPA's "actual" powers, it becomes quite apparent that
23 [d
24US EPA, Environmental Justice: Grants and Programs, http://www.epa.gov/
compliance/environmentaljustice/grants/index.html (last visited 3/15/2009).
25 Arizona group awarded $20, 000 for Environmental Justice project/ $800,000
for Environmental Justice in 28 States, U.S EPA, (Mar. 25, 2009), http://yosemite.
epa.gov/opa/admpress.nsf/Press%20Releases%20 By%20Date! OpenView&
Start=1981 (follow "Arizona Group Awarded $20,000 for Environmental Justice
Project" hyperlink under "03/25/2009" news releases).
26 See U.S. CONST. amend. X.
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they fall far short of "substantial." 27 The EPA has four primary
statutory vehicles through which the Agency attempts to flex its EJ
muscles with the greatest impact: The National Environmental
Policy Act (NEPA) 28, The Clean Air Act (CAA), 2 9 The Clean
Water Act (CWA),30 The Resource and Conservation Recovery
Act (RCRA),3 1 and the Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA). 32 33
A. NEPA
In 1970, Congress enacted NEPA, the Nation's first
environmental policy, recognizing that "each person should enjoy
a healthful environment" and "the profound impact of man's
activity on the interrelations of all components of the natural
environment..." 34 Under NEPA, federal agencies are required to
prepare an environmental impact statement (EIS) for every "major
federal action significantly affecting the quality of the human
environment."35 In preparing an EIS, agencies must consider both
27 TOBIE BERNSTEIN, ENVTL. L. INST., OPPORTUNITIES FOR ADVANCING
ENVIRONMENTAL JUSTICE: AN ANALYSIS OF U.S. EPA STATUTORY
AUTHORITIES 3 (2001).
28 National Environmental Policy Act of 1969, 42 U.S.C.A. §§ 4321-4347
(2008).
29 The Clean Air Act of 1963, 42 U.S.C.A. §§ 7401-7671q (2008).
30 The Clean Water Act of 1977, 33 U.S.C. A. §§ 1251-1387 (2008).
3 The Resource & Conservation Recovery Act of 1976, 42 U.S.C.A. §§ 6901-
7000 (2008).
32 The Comprehensive Environmental Response, Compensation, and Liability
Act of 1980, 42 U.S.C. §§ 9601-9675 (2008).
3 The EPA can also address EJ through 'smaller' legislation, i.e. The Federal
Insecticide, Fungicide and Rodenticide Act, The Federal Food, Drug and
Cosmetic Act, The Safe Drinking Water Act, The Toxic Substance Control Act,
and the Community Right to Know Act. See PANEL OF THE NATIONAL
ACADEMY OF PUBLIC ADMINISTRATION, MODELS FOR CHANGE: EFFORTS BY
FOUR STATES TO ADDRESS ENVIRONMENTAL JUSTICE 24 (June 2002),
http://www.epa.gov/compliance/resources/publications/ej/annual-project-
reports/napa-epa-model-4-states.pdf [hereinafter
" Panel of the National Academy of Public Administration"].
3 National Environmental Policy Act 1969 § 101(c), (a), 42 U.S.C.A.§ 4331
(2008).
3 40 C.F.R. § 1502.3 (1993). Significantly is defined as those "actions with
insignificant but cumulatively significant impacts." 40 C.F.R. § 1508.27. A
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impacts on the natural or physical environment and related social,
cultural, and economic impacts.36 In relation to EJ, The Council on
Environmental Quality (CEQ), has stated that "environmental
justice issues may arise at any step of the NEPA process and
agencies should consider these issues at each and every step of the
process, as appropriate."3 7
The main caveat with NEPA as a source of EJ power is that
the statute merely promulgates that federal agencies consider a
broad range of impacts when conducting an environmental assess-
ment for a particular agency action that will significantly affect the
environment. And, although, agency decisions and duties under
NEPA are judicially enforceable,3 a long case history has made
transparent that agencies will be granted substantial deference. 39
Further, a plethora of exceptions exist under NEPA, allowing
agencies to often abate the EIS requirement.40 Even when an
agency completes the EIS requirement inadequately, courts will
generally uphold the agency action.41 The petitioners in the case
most criticized for weakening NEPA, Kleppe v. Sierra Club,
claimed that the Department of the Interior must complete a
comprehensive EIS for an entire region, instead of ignoring the
duty by issuing individual coal leases and approving mining plans,
cumulative impact is defined as "the impact on the environment which results
from the incremental impact of the action...." 40 C.F.R. § 1508.7.
3 See 40 C.F.R. §§ 1508.8, 1508.14 (1993).
According to the CEQ, "Environmental justice issues encompass a broad
range of impacts covered by NEPA, including impacts on the natural or physical
environment and interrelated social, cultural, and economic effects." See
Council on Environmental Quality, Environmental Justice: Guidance Under the
National Environmental Policy Act 8 (Dec. 10, 1997), http://www.epa.gov/
compliance/resources/policies/ej/ejguidance nepa ceql297.pdf.
38 See Calvert Cliffs' Coordinating Comm., Inc. v. U.S. Atomic Energy
Comm'n, 449 F.2d 1109 (D.C. Cir. 1971), where the Court said the Atomic
Energy Commission's consideration of environmental impacts in the licensing
of nuclear power plants was subject to judicial review.
39 Marsh v. Or. Nat. Resources Council, 490 U.S. 360, 109 S.Ct. 1851 (1989).
40 These include categorical exclusions, the claim that the action undertaken is
not federal, the claim that the action will not produce any significant impacts, or
the claim that the EIS is adequate when completed.
41 See Vt. Yankee Nuclear Power Corp. v. NRDC, 435 U.S. 519, 551, 98 S.Ct.
1197, 1215-16 (1978), where the Court held that an Agency need not consider
every possible alternative.
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which when looked at individually, do not have a "significant
impact" signaling the requirement of an EIS.42 The Court held that
it is up to Agency discretion to determine if the projects are
related, therefore requiring an EIS . In summary, although the
enactment of NEPA is commendable for its pragmatic approach to
compelling agencies to evaluate the environmental effects of an
action, its utility in ensuring an evaluation of EJ concerns is
essentially nonexistent.
It is noteworthy to mention that sixteen states also have
environmental policy acts, or "little NEPA's," which can be a
source of comparable legal authority for states to attempt to
incorporate EJ concerns into state agency activities. New York's
Act, The New York State Environmental Quality Review Act
(SEQR), also requires an environmental impact review procedure
prior to agency action.44 If an agency action will result in "one or
more adverse impacts," the agency must complete a draft
environmental impact statement and receive public comment. 45
B. Clean Water Act
The goals of the 1972 Amendments to the Clean Water Act
were "to restore and maintain the chemical, physical, and biological
integrity of the nation's waters," to eliminate the discharge of
pollutants into navigable waterways, and to make waters "fishable
and swimmable" wherever those conditions are attainable. 46 More
specifically, the Act divides pollution into two categories: point and
non-point, and sets uniform, industry-wide effluent standards. 47 The
Act has been sited as a tool for the federal exercise of EJ
42 Kleppe v. Sierra Club, 427 U.S. 390, 96 S.Ct. 2718 (1976).
43 d.
44 6 N.Y.C.R.R. § 617. An agency action is defined as the approval of a permit,
site plan, variance, rezoning, and local land use law.
45 d.
46 33 U.S.C. A. 1251 §§§ 101(a), 101(a)(1), 101(a)(2).
47 See, e.g. E.I. du Pont De Nemours & Co. v. Train 430 U.S. 112, 97 S.Ct. 965
(1977), where the Court held that the EPA has the authority to set industry-wide
standards.
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considerations 48 through the identification and regulation of toxic
pollutants, a task which is explicitly undertaken to protect public
health according to an "ample margin of safety."49 However, the
federal and state partnership structure of the Act prohibits this lofty
goal from reaching fruition. Although the EPA maintains a leader-
ship role for specific standard setting and oversight activities,5 o it is
the individual State that retains the responsibility to initiate and
implement water pollution controls in order to meet the standards.5'
Congress has placed the primary authority for establishing
water quality standards for individual water bodies with the United
States, for good reason, as varied topographies and climates require
varied quality solutions. State permit writers are responsible for
incorporating the standards into permitting and pollution controls,
usually by establishing "total maximum daily loads" for existing
water bodies, thus limiting the amount of pollution allowed to be
emitted from both point and non-point sources. Hence, it is the state
that has the power to obtain and consider data on disproportionate
impacts on a specified population. It has been noted that state permit
writers have a "broad discretion.. .to impose site-specific condi-
tions" which could address environmental justice concerns related to
52
water pollution. In addition to the general permitting scheme under
the CWA, for any navigable waterway, States must grant a §401
certification prior to the federal issuance of a point source pollution
permit.53 Therefore, it is again the state who makes the initial deter-
mination of how its residents, will or will not, be afflicted by the
pollution of its waterways.
48 PANEL OF THE NATIONAL ACADEMY OF PUBLIC ADMINISTRATION, supra note
33, at 24.
49 33 U.S.C.A. § 1317(a)(4) (2006).
50 The EPA asserts its authority under the Commerce Clause of the U.S.
Constitution. Without a pervasive regulatory scheme, it is theorized that States
would partake in a "race to the bottom" of anti-competitive deregulation to
attract industry to low cost pollution controls.
i 33 U.S.C. A. § 1313 (2006).
52 See Bernstein, supra note 27, at 95.
" 33 U.S.C. A. § 1341 (a)(1) (2006).
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C. Clean Air Act
The Clean Air Act was promulgated "to protect and enhance
the quality of the Nation's air resources so as to promote the public
health and welfare" through a pollution prevention and control
program. 54 The Act was developed after Congress released its find-
ings "that the predominant part of the Nation's population is located
in its rapidly expanding metropolitan and other urban areas" and
"that the growth in the amount and complexity of air pollution
brought about by urbanization, industrial development, and the
increasing use of motor vehicles, has resulted in mounting dangers
to the public health and welfare..."5 Under the Act, the EPA sets
primary and secondary National Ambient Air Quality Standards
(NAAQS). Primary NAAQS are those that, with an adequate margin
of safety, are requisite to protect public health.56 Secondary stan-
dards are those that provide a level of air quality that will protect the
public welfare "from any known or anticipated adverse effects
associated with the presence of such air pollutant in the ambient
air."57
In essence, the EPA, a federal agency, proscribes the
standard, but like the CWW, it is the States' responsibility to
develop, implement, and enforce a plan for reaching and main-
taining the proscribed standards.58 It is the individual state that takes
an inventory of its pollution sources, issues all permits required for
new and modified pollution sources in non-attainment areas, and
ensures that existing sources are using reasonably available control
technologies for stacks and the like, as well as establishing time-
tables for reasonable further progress.59 Based on the accretion of a
state's power to implement the standards, it is not difficult to
imagine how State Implementation Plans (SIPS) can easily become
highly politicized demons, as they allow for pollution offsets (where
a plant is allowed to cut emission on one stack and not the other),
pollution "bubbles," where if a cluster of factories exist in close
54 42 U.S.C. A. § 7401 (b)(1), (3) (2006).
51d. § 7401(a)(1-2).
56 Id. § 7409(b)(1).
57Id § 7409(b)(2).
58 Id. § 7410(a)(1).
59 Id. § 7410(a)(2).
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proximity they could be conceptualized as one pollution emitting
source. 60 There are also emissions "trading" between industries, and
emission "banking," where an industry can reduce its current
emissions by a greater amount, only to emit in larger quantities at a
later date. Again, the recurrent theme of State control emerges;
hence, it is imperative that States have an EJ Policy to address
disproportioned environmental ills.
D. Resource Conservation & Recovery Act (RCRA)
RCRA was enacted subsequent to a Congressional finding
that the "disposal of solid and hazardous waste in or on the land
without careful planning and management can present a danger to
human health and the environment."61 The Act proscribes a "cradle
to grave" approach by establishing a system for controlling
hazardous waste from the time it is generated until its ultimate
disposal.6 2 Akin to the CWA and CAA, RCRA is also a federal-
state partnership. Congress intended for the states to assume
primary responsibility for implementing the federally proscribed
hazardous waste regulations with federal oversight.63 It is the state
who has the familiarity with the regulated community and the state
is therefore in the best position to serve local needs and to
administer the program in the most effective manner. 64
States retain complete authority over permitting and site
selection, a crucial means to addressing community concerns
related to the locality of hazardous waste disposal and its subse-
quent effects on human health. Yet, the requirements for such
approval as promulgated under RCRA leaves a great many judicial
loopholes. An application for a hazardous waste disposal permit or
siting application must include information by the owner or
operator of an existing or proposed facility. The information pro-
vided by the owner must be "reasonably ascertainable" and
60 See Chevron U.S.A., Inc. v. Nat. Resources Def Council, Inc., 467 U.S. 837,
104 S.Ct. 2778 (1984).
61 42 U.S.C.A. § 6901(b)(2) (2008).
62 See generally Id. § 6901(c).
63 U.S. EPA, Authorizing States to Implement RCRA, at 111-139, available at
http://www.epa.gov/waste/inforesources/pubs/orientat/ rom31I.pdf.
64 See Id.
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addresses "reasonably foreseeable potential releases from both
normal operations and accidents at the unit, including releases
associated with transportation to or from the unit; the potential
pathways of human exposure; and the potential magnitude and
nature of the human exposure... "65 When it is determined that the
waste "poses a substantial potential risk to human health," the
Administrator, or state, may request that a preliminary health study
be completed with respect to such risks and, if necessary, a full-
scale health or epidemiological study can be proscribed for
exposed populations. 66 While health assessments based on "reason-
ably ascertained" information are addressing potential health
effects on populations from a particular waste or facility, the Act
does not take into consideration the cumulative effects of multiple
facilities concentrated in a particular area. While a health study
may take such effects into account, an initial permit that "escaped"
the study requirement may not. Therefore, it is the state that
possesses the power to consider a concentration of sites in a
particular area and other EJ related concerns, a process that could
be successful through an implemented State EJ policy.
E. Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA)
CERCLA, commonly known as The Superfund Act, was
enacted in 1980 with the goal of cleaning up closed and abandoned
hazardous waste sites. 67 The Act provided for liability of persons
responsible for the initial release of hazardous waste, in addition to
establishing a fund to provide for cleanup when the responsible
party could be identified.68 The law authorized two kind of
response actions: short-term removals where prompt response was
necessary to address hazardous releases and long-term response
actions for releases that are classified as 'serious' but not 'life-
threatening.' 69
65 42 U.S.C. A. § 6939a (a)(1-3)(2008).
66 See Id. §6939a (f).
67 U.S. EPA, CERCLA Overview (June 3, 2009), http://www.epa.gov/
superfund/policy.cercla.htm.
68 id.
69
BUILDING LIVABLE PLACES
Long-term clean up response actions of hazardous substan-
ces, pollutants, or contaminants are classified on a National Priori-
ties List, composed by the EPA. The List is a numerical based
screening system based on the potential of a particular site to pose
a threat to human health or the environment.70 While people or
sensitive environments affected by the release are factored into the
analysis, the Office of Emergency and Remedial Response was
limited in its discretion in considering population risk under an
initiative by the EPA to "allow consideration of appropriate factors
in those areas with high concentrations of minority and low-
income populations."7 1 However, the insidious and formidable
dumping and storage of hazardous substances often occurs in rural
areas, where populations are not always primarily minority or low-
income communities. Here, again, the federal power is limited in
addressing the justice of all afflicted communities, regardless of
race, color, national origin, or income.
III. CURRENT STATE EJ POLICIES
Since the first policy addressing environmental justice was
issued in 1993, nearly 40 of the 50 States have explicitly addressed
the issue in some aspect of their state policies. A mere five years
ago, that number was closer to 30.72 This is direct evidence that a
significant trend exists toward codifying EJ among State policies.
At a minimum, states receiving federal aid are required to certify
and the U.S. DOT must ensure nondiscrimination (of minority and
low-income groups) under Title VI and Executive Order 12898 in
70 U.S. EPA, National Priorities List (Nov. 16, 2009), http://www.epa.gov/
superfund/sites/npl/.
71 U.S. EPA, WASTE PROGRAMS ENVIRONMENTAL JUSTICE PROGRAM-SPECIFIC
ISSUES: COMPREHENSIVE ENVIRONMENTAL RESPONSE, COMPENSATION, AND
LIABILITY ACT (CERCLA) 156, available at http://epa.gov/oswer/ej/
pdf/cercla.pdf.
72 STEVEN BONORRIS, HASTINGS COLLEGE OF LAW PUBLIC RESEARCH
INSTITUTE, ENVIRONMENTAL JUSTICE FOR ALL: A FIFTY-STATE SURVEY OF
LEGISLATION, POLICIES, AND INITIATIVES iii (Jan. 2004), available at
http://www.abanet.org/irr/committees/environmental/statestudy.pdf. The sincer-
est gratitude is extended to Hastings for its research and compilation as a
catalyst for so many researchers.
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all of a State's transportation decision making.73 Eleven states
currently limit their evaluation of EJ to these mandates. 74
Thirty-Nine States have explicitly used the phrase "envi-
ronmental justice" in some aspect of their environmental policy
decision-making processes. The manner in which states evaluate
EJ concerns is extremely varied, from consideration in permitting
decisions, most often for hazardous waste facility siting, to the
development and implementation of EJ committees and boards, to
comprehensive and judicially binding legislation. Not only are the
methods of implementation varied, but the express definition of
"environmental justice" ranges across a broad spectrum as well.
While the two cannot be viewed as completely separate, this paper
examines them consecutively and then summarizes the concurrent
implications of both the type of policy a state implements, as well
as the manner in which the term environmental justice is defined.
A. States with Formal Environmental Justice Policies
Seventeen states currently have, or are in the process of
developing, formal policies specifically pertaining to EJ.75 Cali-
fornia, Illinois, and Maryland have seemingly developed the most
comprehensive policies. California has enacted numerous statutes
explicitly pertaining to EJ, in addition to an over-arching Senate
Bill 115, which directs the California EPA, as well as numerous
other State agencies, to comport all programs and enforce all
regulations in accordance with EJ.76 Illinois' substantive policy,
created in 2006, defines environmental justice, creates a working
board, and develops an increased opportunity for public partici-
73U.S. Dep't of Transp, An Overview of Transportation and Environmental
Justice (May 2000), http://www.fhwa.dot.gov/environment/ej2000.htm.
74 AL, ID, IA, KS, MN, NE, NV, ND, OK, SD, UT as ofApril 2009.
7 CA, CT, DE, HI, IL, IN, MA, MD, MI, MN, NH, PA, RI, TX, VT, WV, WI.
76 SB 115 appears to be an umbrella legislation, as the agencies that fall under
the California EPA include: the Air Resources Board, the Integrated Waste
Management Board, the State Water Resources Control Board, the Regional
Water Quality Control Board, the State Water Resources Control Board, the
Department of Pesticide Regulation, the Department of Toxic Substances
Control, and the Office of Environmental Health Hazard Assessment. See
California Environmental Protection Agency, Cal/EPA Boards, Departments,
and Offices (Dec. 31, 2009), http://calepa.ca.gov/CalEPA/default.htm.
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pation. Illinois has labeled the policies as the "Right to Know" and
the "Expanded Enforcement Authority." 7 7These policies expand
the power of the state's EPA to issue administrative orders for both
response actions and public notices pertaining to hazardous
78
releases which could potentially contaminate adjacent properties.
Maryland's EJ statute also defines environmental justice and
additionally creates a Commission to fulfill the role of advising
state agencies on EJ issues and to review the impacts of current
state and local EJ laws. The Commission is required to submit an
annual report of its findings and recommendations to the Governor
and General Assembly.79
A number of states have enacted EJ legislation that focuses
primarily on the increased opportunity for public involvement.
Connecticut's environmental legislation requires that applicants
proposing to locate certain facilities in designated "environmental
justice communities" to first file a meaningful public participation
plan with the Department of Environmental Protection.o The
legislation is not limited to hazardous waste facilities, but also
extends to solid waste facilities, medical waste incinerators, and
any major source of air pollution.8 ' The affected community is also
granted an opportunity for notice and hearing. 82 In Indiana, the
state's environmental agency is to promote "meaningful involve-
ment of all people in the implementation of environmental decision
making" by ensuring that all members of the public have equal
access to information, adequate notice, and the opportunity to
comment.83
Rhode Island's Department of Environmental Management
is currently developing its EJ Policy, and finds that it "fits within
7 IL. P.A. 94-314 (2006). See http://www.ilga.gov/legislation/billstatus.asp?Doc
Num=0241&GAID=8&GA=94&DocTypelD=SB&LeglD=15437&SessionlD=
50&SpecSess=.
78 Id.
79 2003 Md. Laws 460, codified at MD. CODE ANN., ENVIR. § 1-701 (West
2003).
so Conn. P.A. 08-94 b(1) (2008).
81 Id§ a(2).82 Id b(2).
83 See Indiana Dep't of Envtl. Mgmt, Environmental Justice Policy (Jan. 31,
2006), http://www.in.gov/idem/files/ejintpolicy.pdf.
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the emerging standard for the most effective environmental equity
and environmental justice programs in other states; that is, to be
proactive rather than reactive with public participation programs as
a core component."84 The Department is evaluating all programs,
despite recent and expected budget cuts, and proclaims to be "com-
mitted to environmental equity long term" and vows to "pursue
this objective through a variety of strategies."85
B. States Addressing EJ in Permitting Decisions
Nine States currently limit their consideration of EJ to
decisions relating to permit and site approval of hazardous waste
facilities. 86 By definition, the materials disposed of at these sites
are hazardous. Thus, it is a significant step taken by states to incur-
porate EJ considerations into their siting and permit processes.
Arkansas' Environmental Equity Act explicitly states that it was
passed "to prevent ... communities from becoming involuntary
hosts to a proliferation of high impact solid waste management
facilities."87 Under the statute, a facility cannot be located within
twelve miles from an existing facility without community consent
and department approval.88 Similarly, Alabama's anti-concentra-
tion law limits the number of commercial hazardous waste
treatment facilities to one per county.89 A few states do not limit
the concentration of facilities, but instead detail the factors
affecting communities that must be considered in the siting
procedure. Kentucky, for example, proclaims that the Kentucky
Regional Integrated Waste Treatment and Disposal Board must
consider, at a minimum, the projected changes in property values
and community perceptions of a proposed facility. 90 In addition to
anti-concentration statutes, mandating enhanced and meaningful
84 R.I. DEP'T OF ENVTL. MGMT, ENVIRONMENTAL EQUITY IN RHODE ISLAND,
PROGRESS REPORT iii (July 2002), available at http://www.dem.ri.gov/pubs/
eeqprog.pdf.
8 Id. at iv.
16 AL, AZ, AK, GA, KY, MS, MO, VA, WY, DC as ofApril 2009.
8 ARK. CODE ANN. § 8-6-1501 (West 2003).88 Id. § 8-6-1504(a)(1).
89 ALA. CODE § 22-30-5.1(c) (2003).
90 KY REV. STAT. ANN. § 224.46-520(1)(C) (West 2002).
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public participation can also be a valuable tool for states to address
EJ concerns siting and permits for hazardous facilities.
C. States Creating EJ Committees or Boards
Many States have taken the initiative to create a special
office, committee, council, board, and the like to specifically
address issues of EJ. In most cases, their primary function is to
hear public input and complaints, as well as to facilitate public
participation in state permitting and environmental actions. Dela-
ware has an interdisciplinary advisory committee, with its mission
to address interactions between the State's lead environmental
agency and local communities.91 Similarly, South Carolina has
established an Office of Environmental Quality Control to address
and catalog community concerns with State permitting and
environmental actions, 92 and Texas has a Commission on Environ-
mental Quality to improve communication between state and local
communities. 93
In some circumstances, the state-formed commission
retains the responsibility to oversee EJ issues within particular
9' DEL. CODE ANN. tit. 29 § 8016A (2003).
92 See generally South Carolina Dep't of Health and Envtl. Control, Office of
Environmental Community Health, http://www.scdhec.com/environment/
admin/htm/oech.htm.
93 Texas Commission on Environmental Quality, Environmental Equity:
Program Overview, http://www.tceq.state.tx.us/comm exec/opa/envequ.html
(last visited May 2009). Other States with similar agencies include: Louisiana
Department of Environmental Quality, http://www.deq.louisiana.gov; see for
example Business and Community Outreach, http://www.deq.louisiana.gov/
portal/tabid/2872/Default.aspx; Michigan Department of Natural Resources and
the Environment (2010), http://michigan.gov/deq; see for example Environ-
mental Justice Working Group (2010) http://www.michigan.gov/ deq/0,1607,7-
135-3306 51662---,00.html ("working group assist in creation of developing
policy"); New Jersey Environmental Justice Advisory Council (Jan. 28, 2010),
http://www.state.nj.us/dep/ej/ejcouncil.html Pennsylvania Environmental Justice
Work Group (2010), http://www.depweb.state.pa.us/portal/server.pt/community/
environmentaljustice work group/14052; Washington State Dep't of Transp,
Environmental Justice (2010), http://www.wsdot.wa.gov/Environment/EJ/
EnviroJustice.htm (Committee to ensure that "cumulative" effects of
environmental actions are taken into consideration).
93 MD. CODE ANN. ENVIR. § 1-701 (West 2003).
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departments, legislation, and regions within the state. In Maryland,
the Commission on Environmental Justice and Sustainable Com-
munities advises state agencies on EJ issues and reviews the
impacts of state and local laws on environmental justice and
sustainable communities. 94 In Florida, a "Center for Environmental
Justice and Equity" has been established "to conduct and facilitate
research, develop policies, and engage in education, training, and
community outreach with respect to environmental equity and
justice issues." 95 Colorado, a "hybrid" of sorts between Maryland
and Florida, has created an Office of Environmental Integration &
Sustainability which works with communities to address EJ con-
cerns through the enactment of legislation, new regulation propo-
sals and the implementation of various management resources.96
In summary, the nature of a State's EJ Policy varies
significantly from state to state. Yet, the one constant is that there
is a definite trend toward the ubiquitous development of these
types of policies among states. In the past five years alone, an
additional ten states have taken the initiative to incorporate EJ in
some form into its administrative regime. States are developing a
pragmatic approach that in many cases can appease industry as
well as appeal to citizens. While California is the only state to have
enacted such a broad legislative scheme, other states appear to be
extrapolating from the successes of more moderate policies, and
formulating policies that strike an attainable balance between both
sides of the coin. However, the main caveat with the development
of an EJ policy is that the state must carefully craft its definition of
the term "environmental justice" in order to avoid perverse
implications.
D. The Value of the Definition: "Environmental Justice"
When evaluating a particular definition, the inquiry must be
two-fold. First, one must examine who an EJ targets, or aims at
94 Id
9 FLA. STAT. ANN. § 760.854 (West 2009).
96 See Colorado Dep't of Public Health and the Env't, Colorado Office of
Environmental Integration & Sustainability, http://www.cdphe.state.co.us/oeis/
index.html (last visited November 2009).
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protecting and ask if the protection limited to minority and low-
income communities, or does it extend to all people within the
state. Second, it must be examined as to what rights the legislation
confers, or alternatively, what duties the legislation inherently
mandates on agencies and industry. As previously stated in the
introduction, the Federal EPA currently defines environmental
justice as "the fair treatment and meaningful involvement of all
people regardless of race, color, national origin, or income with
respect to the development, implementation and enforcement of
environmental laws, regulations, and policies."
1. What is the definition targeting?
The EPA's definition is all encompassing in who it intends
to protect. All groups of people are entitled to the benefits
conferred; no one group is explicitly included, or excluded. This
appears to be the emerging trend, and for good reason. Over the
past few decades there has been a mass exodus of populations from
urban centers to suburbs and increasingly an evolving suburban to
rural flight. As a result, many populations have become more
dispersed and less concentrated. Further, by construing the defini-
tion narrowly, certain populations, such as rural or more affluent
populations, are excluded from EJ consideration or protection.
While California is the only state to adopt the EPA's
definition in its entirety, twelve of twenty other states with
definitions in their policies currently direct their EJ policies to
some variation of the phrase "all people." 97 In some instances,
instead of using the phrase "all people" explicitly, states will direct
the policy towards the residents of their particular state.98 Delaware
uses the phrase "no community" in reference to who shall bear
disproportionate environmental effects. The remaining eight states
with definitions currently define EJ narrowly, directing it explicitly
towards minority and low-income communities only; with
97 CAL. Gov'T. CODE § 65040.12 (West 2009); See e.g., DE, IL, IN, LA, MD,
MI, NH, RI, TX, VT, WI.
98 M1, NH.
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Colorado's aim exclusively at minority populations.99 Connecticut
narrows its definition even further, by designating 59 low income
towns and neighborhoods as "EJ communities.""'o The law
requires that applicants who propose to locate an affected facility
only within one of these communities to participate in an EJ plan
outlined by the policy.' 01 Minnesota's policy is a unique split
between encompassing all persons and limiting EJ to certain
populations. "All Minnesota citizens" are entitled to "fair and
equitable treatment" and "meaningful involvement" in terms of the
implementation of environmental laws, rules, programs, and poli-
cies; but only minority and economically disadvantaged citizens
are explicitly granted the right not to "bear a disproportionate
share" of environmental pollution, and to ensure that these two
groups are granted equal access to environmental benefits.' 02 The
Minnesota Policy brings us to the other half of the analysis.
2. What rights does the definition confer? What duties
are created?
The Federal EPA's definition of EJ is: "the fair treatment
and meaningful involvement of all people ... with respect to the
development, implementation and enforcement of environmental
laws, regulations, and policies. The EPA further defines "fair
treatment" to mean that "no group of people should bear a
disproportionate share of the negative environmental consequences
resulting from industrial, governmental and commercial operations
or policies." 103 In regards to federal actions, the definition creates
the negative right of all people not to bear a disproportionate share
99 CO, CT, FL, GA, MS, NY, PA, WV. See Colorado Dept. of Health and the
Env., Colorado Environmental Performance Partnership Agreement-FY-2009-
2010, http://www.cdphe.state.co.us/oc/ceppa/fy09PPAfinal.pdf.
00 Connecticut Coalition for Environmental Justice, Connecticut's Environ-
mental Justice Law (2008), http://www.environmental-justice.org/EJ%/20bill%/
20Passed.htm.
101 CONN. GEN. STAT. ANN. § 22a-20a (West 2008).
102 Minnesota Pollution Control Agency, Environmental Justice Practices and
Principles (April 30, 2008), http://www.pca.state.mn.us/publications/p-gen5-
01.pdf.
103 Basic Information, supra note 1.
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of environmental degradation resulting from certain activities and
policies. This, in turn, creates a duty to all federal agencies to
ensure that a disproportionate impact is not created through any
agency action.
The EPA's pejorative attempt at granting such a right is a
complete fallacy. Nearly all federal environmental actions are
either in the category of standard setting or procedural in nature.
For example, all major federal actions requiring an EIS under
NEPA are perhaps subject to judicial review. Yet, as previously
noted, NEPA is merely a procedural statute mandating that federal
agencies examine the environmental implications of any major
agency action significantly affecting the environment. In essence,
while the CEQ suggests that agencies consider EJ at each step of
the process, the only duty created is the procedural one to "con-
sider" EJ concerns. NEPA does not proscribe any particular result.
Federal actions pertaining to standard setting are also limited in the
utility of addressing EJ. While the EPA sets standards for air and
water pollution in addition to hazardous waste disposal guidelines,
there is little room to take EJ into account. The standards are set
with the goal of protecting "human health" and not the health of
specific populations already inundated with existing environmental
hazards. The federal definition, while invaluable as a guideline for
states to follow, in terms of protecting all people from a
concentration of environmental ills, creates no substantive duty for
federal agencies. Hence, the EPA is not only void of any implica-
tion under its limited power to grant such rights, but is also freed
from regulating and increasing demands on industry.
States have understandably been taking a much more
cautious approach than the EPA in terms of what rights and duties
are created under their definitions. Michigan limits its definition of
EJ to "the fair, non-discriminatory treatment and meaningful
involvement of Michigan residents regarding the development,
implementation, and enforcement of environmental laws, regula-
tions, and policies." 04 This narrow definition creates agency duties
only in the sense that the public be involved in the process; the
104 State of MI, Office of the Governor, Exec. Directive No. 2007-23,
http://www.michigan.gov/gov/0,1607,7-168-36898-180696--,00.html (last
visited November 2009).
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residents are not guaranteed any right to a freedom from dispropor-
tionate impacts or environmental degradation, in which case the
state agencies would be subjected to an entirely different set of
duties. Delaware's definition heightens the level of duty created
somewhat, by stating that the State's Environmental Justice
Advisory Committee must work to ensure "that no community in
the state is disparately affected by environmental impacts." 05 The
Committee's mission is to address interactions between the
Department of Natural Resources and Environmental Control and
local communities. 1 06 However, the Committee merely has to work
to ensure that no result is proscribed, nor is any right to be free
from a disparate impact granted. It could be theorized that the
Committee may be held to its duty to work to ensure and that a
failure to produce any evidence of work could be subjected to
judicial review. However, such action is a mere hypothetical and is
unsubstantiated at this point in time.
Illinois' policy is perhaps the broadest in terms of the rights
and duties it creates. It states that "environmental justice is based
on the principle that all people should be protected from
environmental pollution and have a right to a clean and healthy
environment." 0 7 It expands further, by stating that the goal of the
policy is "to ensure that communities are not disproportionately
impacted by degradation of the environment or to receive a less
than equitable share of environmental protection and benefits."' 08
The Illinois Environmental Protection Agency (IEPA) not only
explicitly confers these expansive equitable rights to all people, but
also defines the specific duties to be executed in order to ensure
these rights are granted.
The IEPA has an EJ Officer to coordinate all EJ activities
within the agency, as well as the development of a working group
within each of the Bureaus of Air, Water, and Land, as well as the
Division of Legal Counsel and the Office of Community Relations.
Collectively, the members from each form the IEPA EJ Working
105 DEL. CODE ANN. tit. 29 § 8016A (2003).
106
107 Illinois EPA, Environmental Justice Policy, http://www.epa.state.il.us/
environmental-justice/policy.html (last visited May 2009).
10s id.
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Group. 109 The EJ Officer has been assigned very specific duties,
including: acting spokesperson, reviewing EJ complaints, looking
over at times specific permits, and even to remain "current on all
national developments on EJ."110 Public participation is also
heightened through Illinois' EJ policy. Residents are granted the
right to notice and hearing, as well as the supporting duty which is
created for the IEPA in handling EJ concerns under a formalized
EJ Grievance Procedure.' The policy also acknowledges a
heightened need for community involvement in low-income and
minority populations and provides for the secured right through a
"Community Outreach Program" that works with communities
regarding concerns relating to proposed facilities or "projects of
significant interest."112
Lastly, the IEPA notes that "the assumption of this policy is
that it is evolutionary ... " and that the "policies and activities will
continue to develop, as appropriate, through the normal course of
the ... EPA's regulatory and programmatic duties." 113 Further, the
IEPA "recognizes that this policy alone will not alone achieve
environmental equity in all instances." 114 The Agency encourages
public and private commitments to the policy in order to achieve
its goals and "to promote environmental equity in the State."" 5
The Illinois EJ policy is unique in that it is expansive.
While the state is maintaining its role in taking necessary steps to
ensure its residents are not subjected to a disproportionate impact
of environmental degradation, it does not explicitly create any
duties for pollution emitting industry. It is difficult to imagine how
the state will be successful in its mission without conferring some
of its burden onto such industries. If, as according to the policy, all
people should be protected from environmental pollution and have
the right to a clean and healthy environment, then it would
logically follow that industry would be implicated in some fashion.
109 Id
110 Id
111 Id
112id
113 Illinois EPA, Environmental Justice Policy, http://www.epa.state.il.us/
environmental-justice/policy.html (last visited May 2009).
114 id
115isd
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However, the State of Illinois seems to dodge this implication by
the clause stating "environmental justice is based on the principal
that all people should be protected from environmental pollution
have a right to a clean and healthy environment."ll 6 Surely, a result
cannot be demanded based on a principal alone.
The goal of Illinois' policy is to ensure that communities
are not disproportionately impacted by degradation of the
environment or to receive a less than equitable share of environ-
mental protection and benefits. This is where the state's substan-
tive duties actually become implicated. If communities are to be
free of a disproportionate impact and to receive an equitable share
of protection and benefits, then it is the state that has the power to
grant those rights. The state can do so through its permit process
and siting of polluting and hazardous activities under its
federal/state partnerships in the CAA, CWA, and RCRA. Addi-
tionally, it is the state that governs zoning controls, as well as
permitting for developments which often include the clearing of
forested and natural areas necessary for carbon sequestration, as
well as aesthetic value. Under the Policy, the state has created a
commendable approach in seeing that these results are achieved
through its collaborative Working Group, composed of members
from each of the pertinent agencies. The policy is both pervasive
and pragmatic and should be upheld as an example for states
failing to address EJ in their own communities, including New
York State.
IV. NEW YORK STATE: A FAILING GRADE IN ADDRESSING EJ
A. New York's Current Policy
While the New York State Department of Environmental
Conservation (DEC) claims that the state's policy "contains
groundbreaking elements which will lead the nation in environ-
mental justice," in reality New York State's current EJ Policy is
116 Id.
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deficiently lacking in many regards. 117 The DEC ostensibly
defines EJ as "the fair treatment and meaningful involvement of all
people regardless of race, color, or income with respect to the
development, implementation, and enforcement of environmental
laws, regulations, and policies;" however, the policy implicates
agency EJ concerns only when applicable to low-income or
minority communities. 118 In fact, the Office of Environmental
Justice (Office) explicitly cites its purpose as "to serve the
environmental needs of minority and low-income communities. It
is not intended for general environmental inquiries unrelated to the
issues of EJ," the focus of which is minority and low-income
communities.'9 Hence, if you are not a member of a minority
population, or have extremely limited financial means, the Office
and any services it provides are not available to you.
The definition of low-income communities narrows those
protected even further by defining "low income" populations as
those below poverty threshold as established by the U.S. Census
Bureau, and a "low-income" community being one that has a low-
income population "equal or greater than 23.59% of the [area's]
total population."120 Breaking this down, in order to receive
consideration, you must first be below the federal poverty level,
which may not suffice in areas of the State with extremely high
costs of living, especially in areas within and surrounding New
York City. 121 A recipient must reside in a community where
23.59% of fellow residents also fall into this classification.122 The
percentage of 23.59% is also highly suspect. Viewing these
criteria, it should be examined: if certain area intentionally
excluded from EJ consideration and how political was the
development of this potentially hegemonic formula. The definition
of a minority population deserving of consideration is also
'7 N.Y.S. Dep't of Envtl. Conservation, Commissioner Policy 29,
Environmental Justice and Permitting, http://www.dec.ny.gov/regulations/
36951 .html (last visited May 2009) [hereinafter "Commissioner Policy 29"].
11s N.Y.S. Dep't of Envtl. Conservation, Environmental Justice, http://www.
dec.ny.gov/public/333.html (last visited May 2009).
119 d
120 See Commissioner Policy 29, supra note 119, § III (A)(3)-(4).
121 id
122 id
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inherently flawed, or perhaps politically skewed. In order to be a
minority population worthy of EJ, 51.1% of an urban area and
33.8% of a rural area must be composed of a minority popula-
tion. 123 The state has developed a mapping system using GIS
which defines the areas of the state meeting the preceding criteria.
Yet, again, like populations are increasingly becoming speckled
across the landscape due to suburban and rural flight. Hence,
concentrations of these defined populations, while existent, are not
the only residents in need of protection. These formulas provide
absolutely zero protection to the majority of rural residents facing
extremely high concentrations of environmental hazards.
Even when residents are included in the established
environmental justice areas, as defined by the preceding criteria,
the duties created for the state are miniscule. The communities
become eligible for guidance in Public Participation Plans, under
which they will receive information to aid them in the permit
review process.124 Facilities within the area are subjected to
supplemental enforcement and compliance inspections, although a
highly subjective requirement exists that there is "reason to believe
that such facilities are not operating in compliance with the
Environmental Conservation Law." 125 The Policy also mandates
procedures that shall be incorporated into the permit review
process under SEQR (State Environmental Quality Review Act).126
The Policy only applies to major projects1 27 and modifications for
pollutant discharge, air pollution control, solid waste management,
industrial hazardous waste management, and the siting of hazar-
dous waste facilities. 128
Once a state agency receives an application for a permit for
a major project or modification, the DEC will conduct a prelimi-
123 Id. § III (A)( 6),(7). Minority population includes: African American or
Black, Asian and Pacific Islander, or American Indian.
124 Id. § III(B)(4).
125 Id § III(B)(10)
126 Id. § I (summary).
127 Id. § V(A)(1). Major project is defined as any action requiring a permit
according to NY Rules and Regulations. However, as the next section of this
paper will demonstrate, facilities often "escape" the classification of "major
project" or "modification."
128 Id § V(A)( 1)-(5).
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nary screening to determine whether the proposed action is in, or
near, a potential EJ area and whether the area is likely to be
affected by potential adverse environmental impacts. 12 If it is
determined that the proposed action is not located within a poten-
tial EJ area, the permit review process continues, without regard
for any EJ concerns or evaluations under the State's EJ Policy.' 30
If, alternatively, the proposed action is located within a defined EJ
area, there is guidance for developing a public participation plan
with the opportunity for notice and hearing, as well as the
completion of a full environmental assessment or environmental
impact statement, coordinated review between involved agen-
cies. 1 I If it is determined that a potential adverse environmental
impact is present as a result of the proposed action, NYS
Environmental Conservation Law states that that impact must be
avoided or minimized to the greatest extent practicable. 132
In sum: if a proposed action is deemed to be a major project
or modification and occurs in a predetermined EJ area, a sur-
mountable burden in itself, then it will be granted the mere addi-
tional agency requirements of enhanced public participation, at
least the right to be heard, and for EJ concerns to be taken into
consideration when conducting the required environmental assess-
ments or environmental impact statements for the proposed
actions.
Finally, with regard to the structure of the State's EJ Policy,
it explicitly states that it "will not be construed to create any right
or benefit, substantive or procedural, enforceable by law or by
equity by a party against the DEC or any right to judicial
review."' 33 Thus, even if the policy requires the agency to include
EJ concerns in its assessment, it can abstain from doing so, or do
so half-heartedly without any legal repercussions. Out of more than
thirty states with EJ policies, New York appears to be the only
state to explicitly prohibit the right to judicial review.1 34 Not only
129 Id. § V(B).
130 Id. § V(B)(2).
131 id132 See generally N.Y. ENVTL. CONSERV. LAW § 1-0101 (2006).
133 Commissioner Policy 29, supra note 119, § Ill.
134 As of April 2009, this statement is based on the author's review of each of
the fifty state policies. While it is possible that the clause exists at some level in
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is the state's policy facially disappointing in terms of its limitations
on coverage, lack of enforcement, and the escape from legal
implications, but it becomes a travesty when one learns of the
massive quantities of extremely hazardous materials afflicting
residents that are predominately located in non-urban and rural
areas.
B. New York's Tainted Past
In the 1890's, with the realization of the Niagara River's
potential for producing enormous hydroelectric power, entrepre-
neur William T. Love began purchasing land with the intention of
creating a "Model City," which was "destined to be the Greatest
Manufacturing City in America" because of its "unlimited cheap
power."1 35 Love cleared orchards, forests, and farms, and dug the
first mile of an 8 mile long canal, which would have diverted the
water from the upper river to a powerhouse at the base of the river
basin. 136 Then, unexpectedly by Love, the invention of an
alternating current allowed for electricity to be transmitted over
long distances and the need for industry to locate near the power
source floundered. Eventually, Love went bankrupt and in the
1940's, the federal government obtained 7,500 acres of the
property once destined to become Model City, and renamed it The
Lower Ontario Ordinance Works.' 3 7
What became of the site destined for Model City and the
completed mile-long stretch of canal is unfathomable based on
today's knowledge of the potential human and environmental
effects of hazardous materials. The site was used to manufacture
dynamite and as a repository for chemical and radioactive material,
including atomic bomb wastes from the Manhattan Project,
generated by the United States Department of Defense and Atomic
Energy Commission.'38 In addition, the canal, infamously known
another state policy, this statement is accurate to the best of the author's
knowledge and diligent research.
135 MARGARET WOOSTER, LIVING WATERS: READING THE RIVERS OF THE
LOWER GREAT Lakes 22 (2009).
"' Id. at 23.
13 7 Id. at 25.
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as the "Love Canal" was eventually filled with thousands of tons
of hazardous chemical wastes disposed of by Hooker Chemical,
including Dioxin, which is now known to be one of the most
carcinogenic chemicals in the world.139
In the 1950's, a number of houses were built along the
Canal, as was a new school, the 96th Street School. In the spring of
1977, after a record high amount of snowfall, toxic waste began to
emerge from below the surface, trespassing into neighborhoods
and school yards. According to Adeline Levine, former Sociology
Professor at the University at Buffalo, SUNY, "black goo bubbles
of chemicals" surfaced as chemical drums would burst from
underground. 140 Eventually, after 900 people fell ill with claims of
increased miscarriages, cancers, and birth defects, and homemaker
Lois Gibbs led a grassroots effort against the contamination of the
community, properties were bulldozed and people were relocated,
yet the infamy of the not so "Be-Loved" Canal lives on. 141
Today, houses still stand erect, some even occupied, atop
the area that once had the highest contamination levels and was
deemed uninhabitable by the State Health Commissioner in
1988.142 These are the houses of those who chose not to evacuate.
Now they are often rented or occupied by transients who have
never heard of the Love Canal. 143 According to Erika Engelhaupt,
Associate Editor of Engineering Science Technology:
The rest of Niagara Falls has not fared much better.
Today, my drive through the area is a tour of industrial
smells-rubber, sewage treatment, and various shades of
acrid and sour odors near the chemical plants. And then I
start noticing the landfills-they seem to rise up every-
where. The region is home to more landfills than just
about anywhere else in the nation, including some of the
largest toxic waste landfills. 144
"9 Erika Engelhaupt, Happy Birthday, Love Canal, 42 ENVTL.SCI. & TECH.
8179, 8180 (2009).
140 Id. at 8182.
141 Id. at 8184.
142 Id. at 8185
143 id.
144
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C. Chemical Waste Management
C.W.M Chemical Services, Incorporated (CWM), a
subsidiary of Waste Management Incorporated, currently operates
the only hazardous waste landfill site in the Northeastern U.S. The
hazardous waste treatment, storage, and disposal facility is spread
across some 700 acres of the once visionary "Model City."Thirty
states, several Canadian provinces and Puerto Rico have sent
hundreds of thousands of tons of toxic waste to the site. It has been
estimated that the CWM has buried more than eight-million tons of
hazardous waste at the facility. The current active landfill, Residu-
als Management Unit-i (hereafter RMU-1) and the twelve closed
hazardous waste landfills are located 1.9 miles east of New York
State Route 18 and occupy property situated in the Towns of
Lewiston and Porter. The facility is located less than two miles
from the Lewiston-Porter Consolidated School District, where
2,700 children grades K-12 are enrolled. The transportation routes
for the trucks that deliver the hazardous waste are routed directly
in front of the School Campus, exposing the children and faculty to
noxious diesel fumes and emissions, as well as the inherent and
potentially disastrous risk for traffic accidents involving the
hazardous waste bearing trucks.
RMU-1 occupies approximately 47 acres, with a permitted
hazardous waste disposal capacity of 3,495,030 cubic yards. The
Model City facility engages in contaminated soil remediation,
hazardous waste container and tank storage, PCB treatment active-
ties, metals recovery, aqueous treatment, hazardous waste stabili-
zation and landfilling, and other treatment activities.145 During the
years of 2001-2007, CWM was charged with at least 74 violations
of DEC regulations, including: multiple instances of the landfilling
of hazardous waste, including mercury, in violation of federal and
state laws, multiple unauthorized releases of untreated and partially
treated hazardous waste into the environment, multiple failures to
properly identify hazardous wastes leading to uncontrolled
145 See Waste Management, Landfills and Disposal Facilities, http://www.
wmdisposal.com/facilities/results.asp?state=NY (follow hyperlink "Services
Available" under "Model City") (last visited May 2009).
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reactions, explosions, fires, and receiving tank truck loads of
flammable waste during Lewiston-Porter School hours in violation
of its operating permit and agreement with the community.146
The United States Army Corps of Engineers recently
conducted a study of the site and its surroundings and revealed that
potentially harmful levels of wastes deposited during the 1940's
and 1950's remained present.147 In addition, two scientific public
health studies have been conducted of the region of Lewiston and
Porter by numerous agencies, including The New York Cancer
Registry, The Center for Environmental Health, and the Depart-
ments of Environmental Health and Toxicology and Biometry and
Statistics of the University at Albany. The studies determined that
a statistically significant excess of cancers existed among all
demographic groups within the Lewiston-Porter region.148 Speci-
fically, in children, an incidence of fifteen cancers occurred where
only eight would be expected; in women, there was a significant
number of breast and bladder cancers; and in men, the study found
a significantly unusual number of prostate and testicular cancers in
men.149 While causation of the increased number of cancers has
not been determined, and is admittedly a surmounting task to
empirically demonstrate, the mere fact that a significant increase in
the number of cancers in the region exists simultaneously with a
disproportionate existence of environmentally hazardous facilities
should create great concern and warrant EJ considerations for these
communities. The manner in which NYS has historically con-
ducted its hazardous waste permitting and siting process has not
afforded these afflicted communities the necessary protection.
146 Nils Olsen, Former Dean and Current Director of Environmental Law and
Policy Clinic, UB Law School, in a memorandum dated Jan. 20, 2009.
147 U.S. ARMY CORPS OF ENG'R, PROJECT PROGRESS REPORT: FORMER LAKE
ONTARIO ORDINANCE WORKS: NIAGARA COUNTY, N.Y. (2006), available at
http://www.loowrab.org/USACELOOW%/o20Prog.%/o2OReport.pdf. (last visited
May 2009).
148 See BUREAU OF CHRONIC DISEASE EPIDEMIOLOGY & SURVEILLANCE CENTER
FOR COMMUNITY HEALTH, CANCER SURVEILLANCE PROGRAM, INVESTIGATION
OF CANCER INCIDENCE IN THE AREA SURROUNDING THE NIAGARA FALLS
STORAGE SITE & THE FORMER LAKE ONTARIO ORDINANCE WORKS, TOWNS OF
LEWISTON & PORTER, NIAGARA COUNTY, N.Y., 1991-2000, at 5-9 (2008).
149 id
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D. Hazardous Waste Siting in NYS
Under the Federal RCRA, states have the primary authority
to implement the hazardous waste regulations promulgated by the
Federal Administrator. It is the responsibility of the state to serve
the needs of the local communities through its permitting and
siting decisions. A state can become the leading regulatory agency
of its RCRA program through EPA approval of a State program
"'as stringent or broader in scope than the federal regulations."150
New York is the leading regulatory agency under its State Environ-
mental Quality Review Act (SEQR). In regards to hazardous
waste, the procedural requirements are the same as previously
described: for any major project or modification, the DEC must
prepare an EIS detailing a description of the proposed action and
any adverse environmental effects, as well as any alternatives to
the proposed action.'51 The Agency can only escape the require-
ment of an EIS if it can demonstrate that the proposed action will
have no significant effect on the natural, cultural and social
resources of the State and/or the health, safety, and welfare of the
public.152
In addition to the SEQR requirements applicable to hazar-
dous waste facility siting, in 1987, the New York State Legislature
enacted the Industrial Siting Hazardous Waste Facilities Law that
required the DEC to "immediately begin preparation of a statewide
hazardous waste facility siting plan to establish a framework to
guide state agencies and authorities and the facility siting
board." 53 The 1987 law explicitly required the DEC to adopt such
a plan within fifteen months, and to adopt a final plan by 1989.154
The legislature stated its principle purpose for the plan was to
"make a determination of the number, size, type, and location by
area of the state of new or expanded industrial hazardous waste
treatment, storage, and disposal facilities which will be needed for
the proper long-term management of hazardous waste... consistent
150 U.S. EPA. RCRA Statute, Regulations and Enforcement, http://www.epa.
gov/compliance/civil/rcra/rcraenfstatreq.html (last visited May 2009).
151 6 N.Y. COMP. CODES R & REGS. § 617.7 (2000).
152
153 N.Y. ENVTL. CONSERV. LAW § 27-1102(1) (2005).
154 See Id. § 27-1102(5), (6).
BUILDING LIVABLE PLACES
with... an equitable geographic distribution of facilities." Nearly
twenty years later, after two draft plans and the community and
legal opposition to the proposed plans, a final plan has yet to be
adopted. In 2005, the New York State Legislature amended the
ECL to require that the DEC complete and adopt a final plan as a
condition precedent to deeming complete any application to
expand hazardous waste landfill capacity.156
In spite of the condition precedent requirement handed
down by the New York State Legislature, CWM and the DEC are
taking a "back door" approach to expanding the capacity of the
existing hazardous waste landfill in Lewiston-Porter. The CWM
has filed an application with the DEC to modify the existing
technology of the type of cap that overlays the hazardous
materials.157 Currently, the CWM operating permit provides for a
landfill of a defined height, with a cap of clay that is approximately
two feet of compacted clay, which will accommodate a defined
amount of hazardous waste. CWM is attempting to replace this
two-foot cap with a geo-synthetic clay liner that will result in a
thirty-inch reduction in the overall thickness of the cover. A
reduction in depth by a mere thirty inches across forty acres would
result in an increased capacity of approximately 106,000 tons of
hazardous waste disposal.' 59 Despite the projected increase, the
DEC has concluded that it need not complete an EIS for the
proposed capping change.1 60 The DEC cites as one defense: "there
will be a decrease in truck traffic delivering clay for the land
cover." 161 While that is an obvious result, we must be concerned
155 N.Y. ENVTL. CONSERV. LAW § 27-1105(1)(e); See generally N.Y. S. Dep't
Envtl. Quality, Responsiveness Summary: 6 NYCRR Part 373c Hazardous
Waste Management Permit Modification for CWM Chemical Services LL.C.
Model City Facility Niagara County, http://www.dec.ny.gov/docs/materials
mineralspdf/rmulmdressum.pdf.
15 N.Y. ENVTL. CONSERV. LAW § 27-1109(6).
157 See N.Y.S. Dep't of Envtl. Conservation, Notice of Determination of Non-
Significance, DEC Permit Application No. 9-2934-00022/00097 (Sept. 24,
2008), available at http:/www.dec.ny.gov/docs/materials minerals pdf
rumInegdec.pdf.
158id
159
160 id
161 Id
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with the subsequent increase in the number of trucks delivering the
highly hazardous materials that the reduction in clay material. The
DEC also reasons that "the method and handling of waste and the
type and quantity of incoming waste would be substantially similar
to the existing waste management operations at the active landfill
site." 162 This may be true, but it will continue for a much longer
duration than was originally planned for under the initial permit for
the facility. Without an adopted statewide hazardous waste dispo-
sal plan, and a continuation of "escaping" the EIS requirements,
residents of this region will continue to experience contamination
into infamy, so long as new technologies continue to be developed
allowing for a more compacted site, inherently allowing for an
increasing capacity of disposed hazardous materials.
It is highly disputable that the proposed capping change
and projected increase in hazardous materials being landfilled will
not result in a significant impact on the health, safety, and welfare
of the public. As Nils Olsen, former Dean of UB Law School and
current Administrator of the Environmental Policy Clinical
Educational Course, puts it matter-of-factly, "By definition and
long, sad experience, it's referred to as hazardous waste for a
reason; not to mention the fact that very business is a heavy, dirty,
and dangerous industrial activity involving transportation, treat-
ment, and landfilling issues."163
Community outrage continues at the DEC's failure to
comply with the Legislature's mandate to implement a hazardous
waste facility siting plan and the DEC's current failure to comply
with SEQR requirements to develop an EIS for the proposed
capping change and subsequent capacity expansion. A local
community group, Residents for Responsible Government, Inc.,
(RRG) has initiated a lawsuit against the DEC on these issues.
April Fideli, RRG's President, states "We shouldn't have to sue
our own state to protect our community." 64 Community oppose-
tion to the CWM site, compounded with the existing environ-
162 id
163 Nils Olsen, in a Jan. 20. document of his comments on the proposed
expansion.
164Aaron Besecker, Residents Group Suing DEC over CWM Proposal: Claims
Redesigned Landfill Cap Would Mean Increasing Hazardous Waste Site
Capacity, RRG (Jan. 30, 2009), http://www.rrgwny.com/press.htm.
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mental hazards from times past, has been long standing within
Lewiston Porter. Community members have flooded school
gymnasiums and local libraries, loudly voicing their concerns
regarding the State DEC's handling of these issues. While they
have been given the opportunity to be heard, their voices have not
truly been heard, and what's worse is their legal options are
severely constrained through the lack of any pertinent State EJ
policy.
The latest draft hazardous waste siting plan from the
DEC,'65 states that the Agency must consider EJ implications in its
permitting process pursuant to the State's EJ Policy (CP-29) and
SEQR. 166 However, the scope is very limited. EJ concerns are one
of many factors to be considered when reviewing applications for
new facilities or major modifications to existing facilities.1 67 First,
in order for any enhanced environmental assessment or public
participation procedures to be enforced, the area of concern must
first be defined as a potential EJ area, which is limited to minority
and low income populations. Hence, the rural and more affluent
region of Lewiston-Porter would not be afforded any special EJ
concerns. Even if the community were to be defined as an EJ area
through an expansion of the state's definition, the community has
seen that an increased opportunity for public participation does not
grant them any relief. Further, as also previously noted, the State's
EJ Policy as it stands explicitly bars judicial review of any
violations of environmental justice. The community's only future
potential legal leverage under the proposed plan is the clause that
requires the DEC's final plan to be consistent with "an equitable
geographic distribution of facilities." 68 However, the DEC claims
that the current distribution is equitable, despite the fact that they
are merely counting the number of waste facilities throughout the
State, without taking into account the type of facility: whether it is
recycling, storage and reshipment, or landfilling.16 9 If a distinction
165 N.Y.S. DEP'T OF ENVTL. CONSERVATION, RE-DRAFT: NEW YORK STATE
HAZARDOUS WASTE FACILITY SITING PLAN (July 2008) [hereinafter "RE-
DRAFT"].
16 6 Id. at 6-9, 6-10.
167 id.
16s N.Y. ENVTL. CONSERV. LAW § 27-1102(2)(f)(2005).
169 See generally RE-DRAFT, supra note 164.
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were to be made, it would be transparent that a nearly eight
million-ton allocation of buried waste at CWM in comparison to
zero elsewhere in the state is not equitably distributed.
E. Recommendations for the Development of a Successful
EJ Policy in NYS:
First and foremost, the definition of EJ must be expanded
to include all populations, and further, that definition must be
applied to all populations, devoid of any statistical analysis. As this
paper has demonstrated, the inclusion of all people is essential to
protecting all humans from environmental perils.
Second, the policy must develop the means to ensure its
implementation. Like the Illinois policy, New York should develop
a collaborative working group comprised of members of each
pertinent environmental agency, and to have the committee over-
seen by a competent EJ officer. Further, the duties of the officer
and Committee Members should be specific: evaluating complaints
and areas of specific concern, developing a formalized grievance
procedure, reviewing permits for specific EJ concerns, and to
collaboratively develop response actions for affected areas.
Third, the policy should be forward-looking. In order to
avoid mass litigation against the State, it should be proposed that
all future environmental legislation and the future execution of
current legislation will incorporate EJ into the analysis and imple-
mentation. Illinois similarly addresses this issue per its statement
that the policy is evolutionary, and that related policies and
activities will continue to develop as needed.
Fourth, the policy should allow for meaningful public
participation. Simply granting the afflicted communities the right
to stand before a panel in a public venue, pouring their hearts out
to individuals who are seemingly mentally absent is not meaning-
ful. Communities facing these challenges should actually be heard.
Understandably, if all communities oppose hazardous facilities in
their area, and that opposition wins out, then there will be great
implications. However, the goal of EJ is not to ban these perhaps
necessary ills of our society today, rather it is to ensure that
individuals are not subjected to a disproportionate burden. Further,
if the opposition of communities is truly heard, perhaps it will
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encourage both legislatures and industries to enhance their tech-
nologies to reduce the resulting environmental ills of their prac-
tices. In turn, these more environmentally-friendly operations
could be welcomed into communities and avoid the costs of
opposition and continuous litigation. For example, if New York
adheres to its hazardous waste hierarchy as mandated by law,
disposal of hazardous materials into a landfill would be a last
resort. In turn, a greater opportunity would exist for industries that
reuse or recycle these materials, when possible. If the panel before
the public was eliminated, and instead, a collaborative group met
with community members to discuss viable options, these idealized
goals could potentially be reached. Illinois similarly addresses
these goals, by encouraging public and private commitments to the
policy in order to achieve its goals.
Fifth, the DEC must make a renewed effort to its oblige-
tions under SEQR. The Act mandates that an EIS be conducted for
areas of potential significant impact. The DEC should not be
allowed to escape their duty through the backdoor approach of
negative declarations. Increased meaningful public participation in
addition to the mandate of EJ consideration to all populations
could ensure that durational hazardous waste permits are not
unduly extended into perpetuity.
Lastly, New York must remove the explicit bar to judicial
review. Of what use is a policy purporting to grant the right of
environmental justice when the very policy includes the disclaimer
that it "will not be construed to create any right or benefit,
substantive or procedural."1 70 Not only does NYS stand alone
among other states in its affirmation, but it does little to encourage
the citizens of the state that their interests are taken seriously. A
collaborative effort cannot be conducted when it appears at the
forefront that it is one-sided.
F. Updated Information
At the near completion of this paper, it was brought to the
author's attention that a bill had been sponsored to amend the NYS
ECL "in relation to declaring a policy of equal treatment in
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development and enforcement of environmental laws, regulations
and policies." 171 The purpose of the bill is to ensure that EJ will be
provided "for all people regardless of their political or economic
strength."172 Specifically, the bill expands the definition of EJ to
apply to "people of all races, cultures, religions, incomes, educa-
tion levels, and sexual preference." 7 3 The above mentioned per-
sons are to be "treated equally with respect to the development and
enforcement of environmental laws." 74
If this changes anything it depends on several things. First,
the definition, of all people for ease of not repeating the afore-
mentioned groups, which do not conceivably exclude anyone,
while expanded, must also apply to the implementation of State
policies. The DEC already defined EJ as "the fair treatment of all
people regardless of race, color, or income with respect to the
development, implementation, and enforcement of environmental
laws, regulations, and policies;" however, the policy implicated
Agency EJ concerns only when applicable to limited low-income
or minority communities. So then, the expanded definition must
supersede the DEC definition, making obsolete the agency's analy-
sis of which populations are actually included for consideration.
Second, the proposed change does not resolve any of the
issues mentioned in the previous section. Specifically, the explicit
bar to judicial review and the clause declaring a negative declar-
ation of rights and duties still remains within the DEC Policy. Nor
does it grant any increased opportunity for meaningful public
participation, a grievance procedure, or a call for a collaborative
working group. In essence, the bill is a mere proposal for an
expansion of the definition of EJ in the chapeau of its broad
declaration of environmental policy. However, the efforts to
expand the state's policy are commendable; and the expansion to
all individuals is a definite step in the right direction.
171 S.4407 (2009).
172 d
173 Id.
174id
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V. CONCLUDING REMARKS
While the doctrinal and legislative expansions of environ-
mental justice are evidence for the increased recognition of
anthropocentric rights to a clean and healthy environment, it will
inherently be the scope of the State's definition and the underlying
and supporting policies that will determine the attainability of
these rights. As States look to one other for guidance and example
during this doctrinal evolution, it is imperative that states act
cautiously with respect to the formulation of rights and duties,
while acting diligently in proscribing the policies to ensure
environmental justice for all reaches fruition.

